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Ryde Civic Precinct Redevelopment

From: John Mahony <john@mitawyers.com.aus>
To ivanp@ryde . nsw.gov.au '
Date: Thu, 24 Jun 2012 14:21:18 +1000
" Attachments: SCAN3177_000.pdf {170.02 kB)
Hi lvan,

Further to your several emails of yesterday and also today suggesting amendments to the letter to Ryde City
Council, please find attached final draft letter for your approval.

The amendments made to the previous letter appear at clause 2 of the "Concerns” and clause 14 of the
“Concerns”, as well as in clause (b) of "Action Required”.

Further, the letter will also be emailed to ail Councillors, as well as to the Mayor.
- The letter will also be emailed to Ross Woodward, the Director of the Department of Local Government.

Finally, once the letter has beeh forwarded to Council, it will then be copied o Alan Jones of 2GB in
accordance with your instructions. '

Would you please confirm that all of the above can now take place.

Kind regards,
Johin Mahony
Mahony Taren Lawyers

Ph: 02 9849 6600

Fx: 02 8850 4761

£ john@mtlawyers.com.ay
W www,r v 5.

Level 4, 12 Cantury Circuit
Norwest Business Park
Bauikham Hills NSW 2153

MAHONY TAREN LAWYERS: BEGIN WITH THE END IN MIND

This email contains information intended for the addressee only, This information is confidential and may be privileged, ¥ you are not the intended reciplent,
you must not read, use, copy or distribute this email or it attachtments, If you have recelved this In error, please notify-us immediately by return email or
telephone, and delete and destroy this email.

Liabifity limited by a scheme approved under Professional Standards Legisfation,
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21 June 2012

The Mayor

City of Ryde

Chile Centre

1 Deviin Strest
RYDE MNSW 2113

- Byemail: meyon@ryde.nsw.gov.au

Dear Mr Mayor

R‘fﬁE CIVIC FREGINGT REDEVELOPMENT

We act on behalf of an Associatfon of concerned ratepayers in the oty of Ryde (Association).

We have reviewed n detail, documentation relating lo he Ryde Civic Precingt Redsvelapment
{Redavelopmeant),

Facts

We are instructad 3s follows:

1,

On 12 June 201 2 Councll rasolved a5 ollows:

{m) That no tender be aceepled from the tenders received by Council with respect to the
City of Ryde Precinct Redevelopmernt Tender, and

(b) That despite {a) ' a&oué, Councll enter into negotiatiors with lLend lesse
Development Py Limiled {Lend Lease) with a view to entering into a Project
Delivery Agreement for the Redevelopment, preferably by August 2012; end

{c} That Council enter intp a Project Delivery’ Agreement on terms approved by the
Seneral Manager and which he is reasonably satisfled are substanifally consisient
with or more favourable to Councl than the Commercsal and Risk Principles {copy
enclosed herewith), and : :

(d} That Council delegates to the General Manager the authority o finelise and execule
the Project Delivary Agreement with Lend Lesse, once he has approved the fingl
ferm of the documeniation and i3 reasonably satisfied the documentation is
substantially consistent with or more favourable to Councll than the aforementioned

_Commercial and Risk Principles; and
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{&} Thal Council authorises the General Manager to undenske & tender pracess, for a
§35 milion loan to be leken out by Coundil, over a six year period. where the
principal and interest is guaranteed by Lend Lease and the funding is provided at no
cost to Council. :

Folowing the passing of the abovementioned Resclutions, a Rescission Motion was
Indged with Cauncli far detarmination on 26 June 2012,

The Resolutions of 12 June 2012 wers carded on 8 6-6 meajority, Howsver, based on
previous voling paiterns on this matter, & is reasonable (o assume that had a particular
Councilior not been absent from the Gouncil meeting for that vole, then the vote would
have been deadiocked at § voles for and 6 voles against,  Agafn, based on previous
voling patlems, it s also reasonable o assume that in that droumstance, the Resolution
would heve been paesed on the Maynr's casting vote.

The effect of the aforesald Resoluticns ‘s not tess than the following:

{a) Council will borrow the sum of §38 million, {o be secured agsinst Councit owned
property, Barrowed monpies wil be peid o Lend Lemse, which will guarantee
repayinent of same together with interest; and

{6} Council will pay approximately $21.9 mition with respect fo a project viability
paymant and ulifities for the Redevalopment;

(¢} Gourtcil will be responsible for cost averruns by Lend Lesse,;
{d) Council will bear the cost and [ncenvenience of relocsating its offices and {acillties,

(@} Council will gift to Lend Lesse for iis commercial develppment and profi,
approximately 70% of the current Council owned precinet site;

{f} Gouncil wil retain only 30% of the c.arrent land owned by it on the precinot site;

{g; Lend {ease will construct at is cost, new Gaouncil offices, community spaces and

faciities (Civic Developments), although Councll will bear or share the tisk in

"relation 1o cost escalation, hative title claims, latent canditions and other landowner
risks;

{h) Guarantees for and on bahalf of Lend Lease will be provided bgr &8 parant company
with anfy 7.5% of the estimated constiuction cost of the Civic Developmenis
{inclusive of defect ohligations), kaing provided through a Bank Guarantee; and

(i} The slematives exsmined by Goundil for the Redeveloprment ware:

{i} do nothing,
{in refurblshment opton:
{ii) Lend Lease redevelopment

Councit hawever did not consider a possible redevelopment dptlon carried out by -
Councit itself, in circumatances where Colncil retaing all of its current opsrational
and community land.
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Whilst ihe Redevelopment has been under discussion in cae farm or ancther from time
o time since Dctober 2011, there has been no proper or adequate Community
Congultation in relation to the Redeveloprment.,

Once it became apparent to the Ryde Gommunity that the Redevelopment was about 10
oceur, almost 3000 signatures from residents voling against the Redevelopment, were
recelved in a very short periad of time.

it is ressonable {0 assume that following the September 20112 elaction of Counciliors far
Ryde City Council, the majorly view en Counnil will be nhot to proceed with the
Redevelopment, in the same terms =28 are set out in the Resclutions of 12 June 2012

There has been no proper ur adeguate iraffic study relating to the Redevelopment,
including in particular the proposal by Lend Lease to construct over 630 residential
apariments on what was previously Gouncil ownad land.

Conesms

The Association has a number of concerns including fegal, economic and community concams.

Witheut limitation, those soncems Include the following:

1.

The Resalution to delegate to the General Manager the autharlty ‘o enter into the Project
Development Agreement for the Redevelopment, I8 prohibited by Subsection 377{1) of
the Local Government Act. Thal ssclion provides that 8 Council may not by resoluton
delegate to its General Manager, certain functions Including:

{8} The borrowing of money,

(k) The purchase, sale, exchange or surrender of any land or other property;

{c} The vuting of money for expendifure on its works, services or operations,

{(dy The acteptance of tenders which are reguired for waorke under the Local
Government Azt

in accordance with the provisions of the Local Covernment Act 1883 and the
Regulations made thereunder, a Council is prohibited from entering into ‘significant
contracts or undertakings in the four weeks preceding an ordinary election of Coungi,
The Resolution calls for the General Manager o enter into the clearly significant contract
or underakng with Lend Leess, quite possibly within the ona manth period prior to 8
Seplember 2012 election. Therefore, any entry into that contract by the General
Manager would place the Counclt in bresch of the Local Government Act and #ts
Reguiations,

A large number of consultants. advisers or staff o be employed in or on the
Redevelopment, have pre-existing relationships with tha General Manager of Ryde City

- Council. That situation represents a confravention of independent Commission Against

Corruption (ICAC) guidelines.
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In contravention of Desartment of Local Government Guidelines, the Redevelopment
meets all *he criteria of 2 Private Public Parinership, yet the proposal has been desmed
a Joint Verture by the Generst Manager of Council, thereby avoiding the addifional
scruliny which would be affordsd by & Director General {third parly} Review. 1CAC's
guidalinas recognise that jeint ventures are in any case private publle partherships,
ceserving the additonal scruting of a Director Genoral Reviow,

The commercial dsk to the Councll, of the Redevelopment, when compared 1o the
aupected gain to Councll iz unacceptabie and unraalistic,

The magnltude of the Redevelopment and the long fermm and enduring effects on the
Councli's financial position, as well as the Community's asset position, are so significant
as to warrart substantial furlther debate and consultation. There hes been no or no
proper Community consulfation and much meore extensive and delailed Communily
consultation is required,

In any case, such impertant and far reaching matters, should nat be decided on the
casling votae of a Mayor after & 5/5 deadlock of Coungillors.

The Development guidelines indicate a conflict for Councll, as Consent Authority and
Comyrercial Pariner in that, amongst olher things, it provides bereflcial and more
fovourable FER's to Lend Lease, than would otherwise be approprisie or accessible 1o
ather developrents within the Gity of Ryde.

The whole tender proposal [or suck a significent construction project as the
Radevaiopment, must necassarily now be reviewed, due to the unususlly low number of
tenderers, : ‘

Mo or no proper trafic study of tHe effects of the Redeavelopment hag been carried ouf,
for what s already an owerly corgested part of Ryde City.

The rush by Council io bring aboul the execution of confract decumerts, {specifically
prior to the next Courcil elactions in September 2012), leaves open an assumplion of
political bias in the declsion to procaed at this fime with the Redevalopment. As such,
serious questlons of probity and transparency of the while process must ariss.

The declsion to git o & commaercial entity a large par of Community owned land, for no
proper return and for no necessary ar compeliing reasen, must be determined by 3
Referendom of the rasidents of City of Ryde, rether than upon a Mayor's casting vote,

The Community land is belng put at unnecessary risk doe to the right of Lend Lease io
require Councll o mortgage the precinet land, to support borrowings made by Lend
Lease 1o fund iis construction of the Redevelopment. In parficular, in the event that
Lend Lease defsults on its construction ioan, then its lender can seize possession the
Gommunitys land pursuant o the merigage and sell # o a thid party, without any
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benefit to Councll, which wil alss then also have lost ownership of the Community's
land, '

14. Prigr 1o entry into the Redevelgpment, Council must obiain a clearance from its ingurars
with respect {o the continuation of cover for Council as 8 whole and individually for
Counclliors, dug to the significant commercial visk invalved fo Counell and the potential
for surcharges to be levied against Councitlors personslly.

Action Required

The Assacfation now calls an Council iy

{a)  Vote In favour of the Rescissfon Motion on 268 June 2012 and whether of not such
Resdssion Motion 15 successiul, _

{b} Postporne all further action, discussion or negotiation on the Redevelopment, untll after
the September 2012 Council efections, '

Would you please confirm by 5.00pm this coming Friday, 22 June 2012, that the Mayor will
recommend and vote in favour of the abgve action balng taken by Council &t its mesting on 26
June 2012, faling which we will take further instructions from our client, as to amongst other
things, seeking injunctive Relief from the Supreme Court of NSW,

Y¥ours fajthiully
Mahomy Taren Lawyars

John Mahony
Bolicitor
Ernail john@@mifawyers com.au

Copy to!

The General Manager '

City of Ryde Councif _ Artin Etmekdjiarn Sarkis Yedefprs QAM
jngishigrydé. nsw.gov.au ' arfine@ryde. nsw.gov.au sarkis@yedefion.com
Roy Maggic Justier Li Ross Woadwsrd
rmaggoiDnde. nsw. gav.a JE@ryde. nsw.gov. au iy @iy nsw.gov.au
Gabrighe D'Doanell Terry Parram

godohnel@ryde. new.gov.au Iperram@ryde.nsw.gov.au

fven Petch Nipofe Camphel

fvanpiliryda nsw.gov.au noampbefifinde nsw.gav. au

vic Tagy Bift Pickering

sgoEhnyde. nsiv.gov.au hpickering@inrde.nsw.gov.ay

Michael Bullensorth  Jeff Saivesiro-Martin

mbutianvorth@ryde. nsw.gov.ay salvastro-martin@ryde. nsv. gov.au



